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ROBERT F. KENNEDY, 


Attorney General of the United States 
Appellee 


dn Appeal from en order of the United S,etes District Court | 
for the District of Columbia. 


BRISF FOR APPELLANT 


ne 
JURISDICTIONAL STATEMENT : 
The Court below did have jurisdiction to entertein end consider Appellent 
petition for  decletory judgment under Sees 2201 Title 28, U.S.C. And Rules $™ 


Cire Procede This court has appellshe review power ofthe order of the lower 


Court under Seces 1891 end 1294, Title 28 end Seo, 2106 Title 28, U.S.C. 


STATEMENT OF FACTS OF CASE 


Appellent wes marae f federal agents on July 19, 1960, on a@ charge of 


having vivlated sectéon 4724 (vo) Title 26, US.C., (inte state transportation 
of nercotics) which provides for s mandetory minimum sentence. He was arraigned 
on July 20, 1960, end wes ‘released on bail on thet date. On the seme date, 
July 20, 1960, he was arrested by stete officers end charged with a stete off= 
ense vidleting of stste uniform narcotics lew, forwhich he was not able to 
meke bail of {5,000.00». 

Thereafter Appellent wes indicted under the federal charge on September 8, 
1960, end bond was ordered on this dates Septemb.r 15, 1960, bond was ex 
onerated on the federel charge. In the meantime, Appellent was continued in 
custody under the st: te eherge for which he hed been arrested on July 20, 1960, 
and forwnich he could not male bail. 

Appellent has been credited on his federal sentence for the one day he 
was held in custody an allegstion of the Government, on the federal cherge for 
went of baile This was in accordance with section 5568, Title 18, US Ce, as 
enended by Pebe 86-691 (a), 74 Stet 758, which provédes tit « defendant shell 
be credited towerd service of his sentence for any deys spent in custody prior 
to the imposition of sentence by the sentencing court ror want of bail set for 
the offense under which sentence wes imposed where the stetute violated re- 
quires the imposition of e minimm mendetory sentences 

Plaintiff mow seeks to be credited on his federal sentence with the fall 
time he was held in custody for want of bail on narcotics charges 

Exhibits A-BeCeDe= (attached) will show, chronologically, the events in 


ow 
the present case, the @igmissal by the lower court being om Appeal « 


STATEWSNT OF POINTS ON APPSAL 


1, Wass there a collusion between the State and Federal Officers involwed in 
this case which made the imprisonment of appellant under State euthority or 
Federal authority, prior to federal sentencing, © comtemplat:d end eccomplished 
fact regardless of beil ond fixed end whether or not appellant wae shle to weke 
such bond? - 


2, Did not the imprisonment of Appellent after arrest end prier to sentencing 
realistically emount to Federal custody even though ap:elent male the first 
dond fixed by Comoissioner which bond was exonerated in open court on Sept. 15, 
19602 


3 Were the Federal authorities aware thet the State hed no intention of 
prosecuting their charge against appellent end thet the errest end imprison- 
ment by the State was forthe convenience of the Federal authorities? 


ARGUMENT 


Consider point number threes Appellent wes questioned and importuned to 


plead guilty to the federel cherge an federal ggents end stete agents, He was 


told repeatedly thet if he plesd guilty that the state cherze would hy droppede 
The time REE above is enoughto sudstentiete the contention of appellent 
thet the Stete had on serious intent of prosecuting its casee The initiel a 
r-est by Federal Warrant (Exhibit "A") was done by and with city and State 
authorties in conjunction with the Federal Marshal. Immediately on appellexts 
release from Custody, by posting bond on Federal charge, he wes rearrested hy 
State authorities who were only waiting to spring the trap so thet fixing 
federal Bond in eny smount wes only a subterfuge as the Federsl suthorities, 
being in concert with State officials, knew it was « siaple matter to keep 
eppellent in prison until he could b« arraignede At the arraignment appellent 
pleaded “Not Guilty" so the State simply let the matter rest and continued his 


oustody forthe convience of the Gevernments 


Appellant quotes the following from defendant: motion to dismiss: 


“Obviously the credit whichthe federal statute gives is for jail time served 
when federal bail canrot be obtaired; here plaintiff was in state cust@dy and 
confined because he could not meke his Stete bonde There is no doubt treat 2 
defendant relessed on beil unde- a federal charge may be arrested by a states 
Im Hebrrt Ve Louisiana, 272 US. 512, the Supr-me Court said, et Pp/ 315, 316, 
"In fact they were before it (the stete court) end were accorded full oppor= 
tunity to defende In tie sbsonce of any snowing to the contrary, and ther is 
none, it properly may be assumed that the United S,ates acquesced in tneir 
arrest end trial on the accusation under the stete lew, notwithstanding they 
were then on bail awaiting triesl in the federal court ont he indict. net pend= 
ing theree Certainly, ir the Unit d@ States wes not objecting, the tact tat 
the scoused were thus on bail ewaéting triel in the federal court presented 
no obstecie to the errest under the vrocess of the st te court as # means of 
acquiring jurisdictioy, of thir person, Yonzi ve Fessenden, 258, Use 254, 
2603 Beavers ve iisubert, 198 USe 77, 85; Leokium ve Henkel, 216 Use 485, 
486." Sec also Porter ve United S,stes, (CA. 5) 298 Fe 2d 7896" 


The ir-elevancy of this sutnority is apparent on examinstione Appellant 


alleges tnet the Stete did not take custody for purposes of trial for en of: ese 


He alleces thet this was collusion between stete anc federal authorities to pro= 
vent appellent from his liberty pending fedprel presectttione Burther Ponzi 

ve Fessenden Supra will show thet express permission is required to teke & 
prisoner from one jurisdi tion to another without disturbing the original 


jurisdictio,. 


Here also is a case of the attorney forthe Attorney General relying en 


records of the csse 8s contained in th» Dept. of Justice without « hearing of 
the parties concerned regarding the factse The present sede 2255 title 28, is 
a result of the inequities existing in hebeas corpuse Now the ugtion te Vacate” 
must be heard by the court of eriginsl jurisdiction and controverted f acts end 
allegations sre r solved by hearing the participants and subpoening witnesses 
sf necesserys UeSe Ve Hayman 542 Use 205, Also ehoutd controverted fects end 
eer ettentase resolved in the instent petition or arpeale 

Appellant sutmits thet the lower court could not judicially dishes the 
petition on mere allegations of the government, and thet this court must corresit 
on review, the injustice which prejudiced petitioners : 

Point two holds particuler significances 

After pleading not guilty on Septemver 15th, having SSe Lawrence counsel 
appointed by tne court, snd being edviced thet the case Saned be on the trial 
docket sterting Ogtober 1, 1960, gppellant was then advised by counsel that 
the United Stetes attorney, Rovert Se Rizley, would not movo to neve the case 
tried on the October Docket but would heve it on the January Docket because 
one of the Federel Agents was sick. Appellant repeatedly asked for an earlier 
triel but was repulsed dy the ISe Attorney time -nd time agr n in direct 
wiolstion of the right to s speedy trial. In Raymond Vo USe decided by the 
UeSe court of Appeals forthe District of Columbia on August 15, 1965 Judge 
SKelby Wrigct delivered the opinion, on a dir ct appeal; ordered the defendant 
disbharged from custody, after being convicted end sentenced to 20 years on 
a narcotics charge becsuse he hed be n held in jeil 5 months and 20 days 
from day of arrest fo dey of trial and the governement nad delayed teking hin 
to trial because certain witnesses were sick or unsbailablee Rayzond, de- 


fendent, did as did appellart, repeatedly ask for @ speedy t rial and aid not 


in apyway delay the triele 

The delay in teking appellant to trial cannot be disassociated from his 
subsequsnt pleading of guilty 28, Usd» Attorney (izley did tell Ae 

net any time spent in jail prior to sentencing would be credited to 

the sentence he would r-ceive if he pleaded guilt;. Anpelient efter pleading 
guilty on Dece 28, 1950 wes neld witnout sentencing until Januery 18, i9tl. 
This dxte is then tie commencement of the sentence now being servede 

Appellant wes harassed by tuo indifierence and insction of tne US. Attorney 
to renedy tue situstion. Uo was conan by this inactione Wis plea of 
guilgy plecing nim in the position of weiving @ direct enpeale There is 
cleerly shown thet the intent of the ocllusive action by stets siid Federal 
exnbhorities flowered and bloomed beyond the US, Attorneys exrectetionse 


ow to nave the various authoricies deckare of the slender end meager 


don 
benefits of tne smendnent purport.dly deve + , tho impset of « mininun 


nendssory sentence vy the decleration tust 2 +t tled to “one day” credit 
"due Process" menif justice is &ge°n on the 

chopping block 

Foint one is resdily dscertainavle by the facts <s presented Lerotoforee 
Here was & defendent with 6 records Let him stsy hin jail rogsrdless of the 
lews of the lsnd. ere the Use Mtorney sndthe State authorities sre ege 
reed thet the federsl chsrge will result in & mendstory sentence so the state 
will cooperate in kescing him in jeil until he pleads guiltye The federal 
sgents ignored ail tuc cus Seoewer necessa~y to have the eopsliant produced in 
court (Heaberss Corpus Ad rrosequendium)e There was no objection by tie Stete, 
rather ecquesciences. The ebsurdity of the Goverments position is poi,ted 


out in exhibit “E",. 


CONCLUS ION 
This court is respectfully urged to consider ell the facts h noes to 
arrive et # conclusion of fects on roview and to direct the lower court 
thet appellant is es mexter of lew entitled to the eredit of his jenn time 
petween July 20th 1960 end Jan 18, 1961. 


For this he will ever PEAY evccccocccocosesoosoososee? | 
Respectfully Submitted 


; . 
wit iem eke Ah 4 fe e 


CERTIFICATE OF SERVICE 
This dey, Janusry 1964, Williem Ke Knight, Appellant asa deliver 
to an suthorized Parole Officer of the UecSe« Penitentiary stlenta, Gre 9 
copies of Brief for Appelient tobe mailed te: | 
Attorney Generel of t he United Statese 1 Copy 


Me John Fe Byerly Attorney Dept of Justice 2 Copy 


L 
Clerk of the United S, ates Court of Appeals for the District of Columxie Circuits, 


7 Copiese 


A RYtery Publice 


Parole Officer: Author rized by the Act of 
July 7, 1955 to Administe:; jOsths {18 U.S.C. 
4004). 


UNITED STATES DISTRICT COURT 
FOR THE 


NORTHERN DISTRICT OF OKLANOMA 


Commissioners Docket Noe. 1 


Case Ne 294 


United Stetes of America 


) 

v { WARRANT OF ARREST 
( 
) 


William Kenneth Knight 
TO: Any US.» verdhal or any Authorized US. Officisls 


You are hereby commanded to arrest Williem Kenneth Kndght end bring him 
forthwith before the nearest available United Stetes Cémmissioner to answer toe 
compleint chrrging him with: did unlewfully purchese # guenity of Merphine 

Sulfate a nercotic drug not in er from*the original 
stemped packace end not pursuant to written order 
forme 


in violetion of USC Title 26, S-ction 4704 (e) 


DATE: July 20, 1960 
EL ——— 
United States Con issioner 


RETURN 
Receivec J,ly 20, 1960 at Tulsa, Okla. and executed by srrest of Willien 
Kenneth Knight at City Jail, Tulsa, Oklehoma on July 20, 1960. 
Before Comne Bragg /s/__Jemes Ye Victor type written) 
10,000, bond set Ms 
U.S. Marshal 


Northern District of Oklehoma 


BY _/s/ HARRY CONNOLLY, Deputy 


copy 
CRIMINAL DOCKET 


title case at 


THe ONITED STATES for USe 
Robert Se. Rizley 


VSe 


WILLIAM KEVNSTH KNIGHT fe defendents 
S Se Lawrence | 
Wright Bldge, Tulsa Okla. 


Unlswfully send or casue to be sent by Reilwey Express 
Company from Fargo, NeDe, to Tulsa, Oklae, @ package 
conteining a quanity of narcotic drugse 

(Te 26, WSC Sect. 4724bJ 1 count} 


Sie a 


ne 
PROCEEDINGS 


Indictment, fijed in open Courte 

Record vote of the grend jury, filed in open Courte 

Bond of the defendent inthe sun of $10,000.00 filed; Surety- 

Walter Re Flemings . 

Defendent, William Kenneth Knight, present in person end not repre= 

sented by counsel, goverment represented by Robert Se Risleye Defo= 
endent advised as to his right to the assigtent of counsel end requested 
court appointed counsele SS Lawrence appointed to represent the defendants 
Defendent arreigned, waives reading ~f the indictment end enters a plea of 
not guiltye Bondsman, Welter Re Fleming surrenders the defendsnt in open 
court. Bond is exonerated upon the return of 3500.00 which was done in epen 


courte (Royoe He Savage Judge)e 


961960 Court Reporters shorthend notes of 9-15-60, filede 

9=1S5=60 Court R qpovters transcript of proceedings of Ge15=60, filede 

12-28=60 Defendant, Williem Kenneth Knight, present in person end represented 
by SSe Lawrence, government represented by Rober’ Se Rizelye 
Defendent withdraws his plea of NOT GUILTY heretofore entered and en= 
ters a ples of GUILTY. Defendent is adjudged GUILTY es charged 
and sentence is passed until Friday, Jenuary 6, 1961 st 9250 Acile 
(Royce He Sevage, Judge) 


1-18-61 


1-18-61 
1-19=61 
1-19-61 


12-15-62 


Dee eek 


PROCEEDINGS 


Court Reproter's shorthand notes of December 28, 1960, filede 
Court “eporter's trenscript of proceedings of Dece 28, 1960 filede 
Séntencing of the defendent psssede (Royce He Sewage-J,,dge) 

Court Reporter's shorthend notes of Januery 6, 1961 tilede 


Defendant Williem Kenneth Knight, present in person and represented 
by SSe Lawrence, goverment represented by Robert Se Rizleye 
informstion of a former conviction, filed in open Courte 

Judgement and sentence-Williem Kenneth Knight eight (8) years 
(Royce He Sevage-J,dze) 

Judgement end comityent of the defendant, filed end entereds 
(Royce lie Savage - Judge 


CeCe of J & C delivered to the USe Marsnalle 

Court Reporter's shorthand n tes of Jenuery 18, 1961, filedce 

Court Reporter's trenscript of proc: edings of Jane 18, 1961 Lilede 

CC of J&C returned and filed. Delivered Defendant, Williem Keeneth 
Knight, delivered tothe Rogers Cournty Jail et Claremore, Okle@e 
1-18-61; Delivered USe Penitentiary at Leavenworth, Xansas, 1-51-61. 
Cor-ectec Judcement and commitment of the defendent filed end entered, 
(Royce lie Savace - Jee) 

Court Reproter's transcript of proceedings of Septe 15, 1960, filede 
é’tion of defendant to correct manifest injustice, rule 55, filede 
Order taat defendants motion to co-rect manifest injustice is over= 
ruled end denied, filed endentored. 

Affidevit of poverty in support of petition to proceed on appeal with 
out prepeyment of fe s or costs therefor, filede 

Order that requests of defendant for leave to appeel in forma pauperis 
ig overuled and denied, end it is further certified th:t the appeal 
may not be tsken in Forma Pauperis since it is not teken in good .aith, 
filed and ente-ede (AEB = J) 


COPY MINUTE SHEET COPY 


UNITED STATES OF AMERICA v8e Williem Kenneth Knight 
Attorneys: Robert Se Rizley SS. Lawrence | 


indictment FILED Septe 8 1960 CEARGEs Shipnent of nercotic drugs by Raile 
way Express Compenye 
Te 26, USC 4724 (b) : 


BOD: Yes, $20,000 
PROCEEDINGS s 


September 15, 1960 Defendant, Williem Kenreth Knight, pr<«sent| in persmon 
and not represented by counsel, governemnt represented by 
Robert Se Risclye Defendent advised as to his ri-ht to the 
assistance of counsel end requests court appointed counsel, 
It is ordered thet SS~ Lawrence be and he hereby appinted 
to represent the defendant. Defendant erraigned, whives 
reading of the indictment and enters a plea} of guiltye 
Bondsman, Walter Re Fleming, surrenders the defendant in 
open courte It is ordered tist the bond be exonersted up 
on the return of $5,000.00 was done in open courts 
(Royce He Sswage, Judge) 


December 28, 1960 ' Defendent, Williem Kenneth Knight, present in person 
and represent. d by S.Se Lewrence, Government represented 
by Robert Se Rizley defendent withdrews his plea of NOT 
GUILTY hereto=fore entered end enters a plea of GUILTY. It 
is adjudged thet the defendent is GUILTY as cherged and 
thet wentence is passed until Friday, Jane 6, 1961 at 
9950 AM, (Royce He Savage — Judge) 


January 6, 1961 Mimute orders It is ordered thett he sentencing of 
the defendent is hereby passede (Royoe He Savage = J,dge) 


January 18, 1961 Defendent, Williem Kenneth Knight, present in person 
f and represented by S.S. Sawrence, goverrment represented 
ny Robert Sq RizJey. Government files im open court in 
informetion of a former conviction, to which defendant 
admitted he was one and the seme persone Judgment end 
commitment = Wiliiem Kenneth Knight (age 35) 


It is edjudged thetthe defendant is hereby committed 
to the custody ofthe Attorney General or his euthorised 
repr«sentstive for imprisonment for a period of | 
EIGHT (8) Years, (Royce He Savage = J,dge) 


WITED STATES DISTRICT COURT 
FOR THE 


NORTHERN DISTRICT OF OKLAHOMA 


United States of America ) 
Ve } 
) 


Williem Kenneth Knight ) 


On this 18th dey of January, 1961 came the attorney for the governemnt and the 
defendant appeared in person and by counsel, SS. Lawrences 


It is ADJUDGED that the defendent has been convicted upon his plea of GUILTY. 


OF THE OFFETSS OF having violated Title 26, USC, Section 4724 (b), 

in thet on or about July 19, 1960, he unlawfully sent or caused to be sent by 
Railwey Express Company from Fargo, North Dekota, to Tulsa, Oklahoma, a pscke 
age containing ea quantity of narcotic drugs, as charged inthe indictment; and 
having edmittdd a previous conviction int he United States District Court for 
the Eastern District of Oklahoma, Cese #24687, for violating Title 18, U.S.C. 
Secte 88, conspiracy to violate tne Marrison Narcotics Act, for which he was 
sentended to the custody ofthe Attorney General for One (1) Year and One (2) Day, 


end the court having asked the defendant whether he hes anyt:ing tomy why Judge 
ment should not be pronounced, and no sufficient cause to the contrary being showm 
or appearing in Courte 


It is ADJUDGED tnst the defendant is guilty as charged end convicted. 


It is ADJUDGED thet the defendant is he-eby committ.d to tne custody of the 
Attorney General or nis authorized representetive for imprisonment for a period 
of EIGHT (8) Yeers. 


It is ordered tint the ‘Clerk a certified copy of this judgment and oommiit- 
ment to the United States iiarshal or other qualified officer and that the copy 
serve ag commitment of the defendant. 


APPROVED AS TO FORM: /s{__Reyoe Ke Savage 
United District Judge 


RUS‘ ELL h. SHITH 
CN1TsD STATES ATTORNEY 


EXHISIT “*p* 


CcOrYy 


OFFICE MEMORANDUM. United STates Government June 5, 1961 
| 


£0: KMIGHT, William Kenneth, No. 85796—=A 


> 


FROMs Record Office 


. 


SUBJECT: Jail Time 


Records ofthis office snd the US. Marshal's office indicete that you only have 
one day jail time due you under Public Law 86—6916 
A comunieetion from Harry Comolly, Chief Deputy Marehall, Tulsa, Ok] shoma, 
states "Cn July 20, 1960, subject (Knight) was arrestedmd made $10,000,008 
bonds On seme date subjext (Knight was ar-ested by State Authorities ‘end 
pleced in Tulsa County Jail end was in their custody until Jenuary 18, 1962, 
the day he wes sentenced snd released to this office”. 

Jef Beery Connolly 

Chief Deputy 


In view of the foregoing, this office can on}y grent you one day (1) jail time 
for July 20, 1960, theonly dey you were in Federel Custody prior to being 


sentenceds 


/e{ Boe Babs, Ire : 


Records contrel Supervisor 


COPY 


BRIEF FOR APPELLEE 


Yuited States Court of Appeals 


For THE District oF CoLuMBIA CIRCUIT 
No. 18,279 


Wr1am K. KNIGHT, APPELLANT 
v. 


Rosert F. KENNEDY, ATTORNEY GENERAL 
OF THE UNITED STATES, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


United States Court of Annea!s 


for the District of Columbia Circu:t 2 2 


Assistant Attorney General. 


D5 Davi C. ACHESON, 
FILED FEB 5 1964 Tasied eciestatornsy. 
HaRoLp H: GREENE, 
GERALD P. CHOPPIN, 
Attorneys, 
Department of Justice, 
Washington, D.C. 20530 


QUESTION PRESENTED 


Whether the District Court erred in granting appellee’s 

motion to dismiss where appellant claimed confinement- 
time credit under 18 U.S.C. 3568 for time spent in cus- 
tody for want of bail awaiting sentence, and it is un- 
‘ disputed that appellant made bail on his federal offense 
‘and that appellant’s incarceration during the period in 
question was due solely to his inability to make bail 
on a state offense. 


Jurisdiction 


Counterstatement of the Case. 


Argument 


Conclusion 


TABLE OF CASES 


Hebert v. Louisiana, 272 U.S. 312 (1926) 

Porter v. United States, 298 F.2d 789 (C.A. 5, 1962) 

Rawls v. United States, 166 F.2d 532 (C.A. 10, 1948), 
cert. denied, 334 US. B48... coecececececeeeeeseeererereeetersesessenees 

Thompson v. United States, 315 F.2d 689 (C.A. 6, 1963).. 

Verdejo v. Willingham, 198 F. Supp. 748 (M.D. Pa. 1961).. 


STATUTES 


QUESTION PRESENTED 


Whether the District Court erred in granting appellee’s 
motion to dismiss where appellant claimed confinement- 
time credit under 18 U.S.C. 3568 for time spent in cus- 
‘tody for want of bail awaiting sentence, and it is un- 
‘ disputed that appellant made bail on his federal offense 
and that appellant’s incarceration during the period in 
question was due solely to his inability to make bail 
on a state offense. 


Jurisdiction. 

Counterstatement of the Case. 
Summary of Argument. 
Argument. 


Conclusion. 


TABLE OF CASES 


Hebert v. Louisiana, 272 U.S. 312 (1926). 

Porter v. United States, 298 F.2d 789 (C.A. 5, 1962) 

Rawls v. United States, 166 F.2d 582 (C.A. 10, 1948), 
cert. denied, 334 U.S. 848 

Thompson v. United States, 315 

Verdejo v. Willingham, 198 F, Supp. 


STATUTES 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,279 


WrimuM K. KNIGHT, APPELLANT 


uv. 


Ropert F. KENNEDY, ATTORNEY GENERAL 
OF THE UNITED STATES, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


JURISDICTION 


The order of the District Court granting the appellee’s 
motion to dismiss appellant’s complaint was entered on 
September 20, 1963. On November 5, 1968, the District 
Court granted leave to appeal without prepayment of 
costs. The jurisdiction of this Court is invoked under 
28 U.S.C. 1291. 


COUNTERSTATEMENT OF THE CASE 


On July 19, 1960, appellant was arrested in Tulsa, 
Oklahoma, on a charge of having violated section 4724 (b) 


(1) 


9 
« 


of Title 26 of the United States Code (interstate trans- 
portation of narcotics). On July 20, 1960, he was ar- 
raigned and released on bail. That same day he was 
arrested by the State of Oklahoma, also on a narcotics 
charge, but he was unable to put up the bail set by the 
state court and was taken into custody. 

On September 8, 1960, appellant was indicted on one 
count of having violated 26 U.S.C. 4724(b). Appellant 
again posted bond. On September 15, 1960, appellant was 
arraigned and pleaded not guilty. The bond was ex- 
onerated but appellant was continued in custody on the 
state charge. 

On December 28, 1960, appellant, accompanied by his 
attorney, changed his plea to guilty and was convicted 
thereon. On January 18, 1961, he was sentenced by the 
United States District Court for the Northern District of 
Oklahoma to a term of imprisonment for eight years. 

Crediting him with one day of confinement for want of 
bail under 18 U.S.C. 3568 (26 U.S.C. 4724(b) carries a 
minimum mandatory term) and with the maximum 
amount of “good time” under 18 U.S.C. 4161, appellant 
would be released on December 10, 1966. He is not 
eligible for parole. 

On June 26, 1963, appellant filed in the United States 
District Court for the District of Columbia a complaint 
alleging that he was incarcerated six months prior to 
sentencing and that he was only “theoretically” on bail 
for two of the six months. He claimed a right to a credit 
of six months, or, in the alternative, four months, under 
18 U.S.C. 3568. On September 20, 1963, the District 
Court entered its order granting a motion to dismiss by 
appellee. This appeal followed. 


SUMMARY OF ARGUMENT 


Under 18 U.S.C. 3568, appellant is entitled to credit 
for any time spent in custody for want of bail set for the of- 
fense under which sentence was subsequently imposed. 
It is undisputed herein that during the period here in 


3 


question appellant’s incarceration was due to his inability 
to make bail on the state offense for which he was charged. 
He posted bail on the federal offense. Accordingly, he is 
not entitled to the credit he claims under 18 U.S.C. 3568. 


ARGUMENT 


Appellant contends that he is entitled to credit on his 
prison term under 18 U.S.C. 3568 for the time he was in 
custody between July 20, 1960, and January 18, 1961, 
apparently on the ground that the state charge which 
was the basis for his incarceration during that period 
was used solely to keep him in custody until he could 
be tried on the federal offense. Even if it be assumed, 
arguendo, that this allegation were true, this contention 
is patently without merit in determining what credit 
appellant is entitled to under 18 U.S.C. 3568. 

18 U.S.C. 3568 provides: 


The sentence of imprisonment of any person con- 


victed of an offense in a court of the United States 
shall commence to run from the date on which such 
person is received at the penitentiary, reformatory, 
or jail for service of said sentence: Provided, That 
the Attorney General shall give any such person cred- 
it toward service of his sentence for any days spent 
in custody prior to the imposition of sentence by the 
sentencing court for want of bail set for the offense 
under which sentence was imposed where the statute 
requires the imposition of a minimum mandatory 
sentence. 

If any such person shall be committed to a jail 
or other place of detention to wait transportation 
to the place at which his sentence is to be served, 
his sentence shall commence to run from the date on 
which he is received at such jail or other place of 
detention. 

No sentence shall prescribe any other method of 

computing the term. 


Inasmuch as the section under which he was sentenced, 
26 U.S.C. 4724(b), carries a minimum mandatory sen- 
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tence, appellant’s sentence comes within the scope of 18 
U.S.C. 3568. However, by the very terms of the latter, 
appellant is entitled to credit only for those days spent 
in custody for want of bail set for the offense under which 
sentence was imposed. By his own admission, appellant 
spent only July 19, 1960, in custody for want of bail set 
for the federal offense. On July 20, 1960, he posted bail 
and would have been released but for his inability to 
make bail on the state offense then lodged against him. 
He again posted bond on the federal offense immediately 
after being again arraigned on the indictment and this 
bond was exonerated on September 15, 1960. Thus, there 
is no dispute that appellant’s incarceration from July 20, 
1960, until his sentencing on January 18, 1961, was based 
solely on the state charge and his inability to make bond 
thereon. That being so, he is clearly not entitled to cred- 
it for such period under 18 U.S.C. 3568. 

Appellant’s reliance on his allegations, (1) that the 
State did not take custody for purposes of trying him, 
but rather simply to deprive him of his liberty; and (2) 
that the United States Attorney illegally denied his re- 
peated requests for a speedy trial, is misplaced, even if 
these be taken as true. Whatever other causes of action 
these allegations, made here for the first time, may have 
provided or may now provide, they clearly do not alter 
the undisputed fact that appellant’s incarceration during 
the period in question was not due to inability to make 
bail on the federal offense, the essential prerequisite to 
the allowance of the credit he claims under 18 U.S.C. 
3568. It is well established that “the mere fact that the 
defendant was at liberty on bail awaiting disposition of 
the federal charges then pending against him was no 
obstacle to his arrest and commitment under the process 
of a State court of competent jurisdiction.” Verdejo v. 
Willingham, 198 F. Supp. 748 (M.D.Pa. 1961); and see 
also, for example, Hebert v. Louisiana, 272 U.S. 312 
(1962) (and cases cited therein at 315-316); Porter v. 
United States, 298 F.2d 798 (C.A. 5, 1962); Thompson 
v. United States, 315 F.2d 689 (C.A. 6, 1963) ; and Rawls 


5 


v. United States, 166 F.2d 532 (C.A. 10, 1948), cert. 
denied, 384 U.S. 848. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


BURKE MARSHALL, 
Assistant Attorney General. 


Davip C. ACHESON, 
United States Attorney. 


Haro H. GREENE, 
GERALD P. CHOPPIN, 
Attorneys, 
Department of Justice, 
Washington, D.C. 20530 
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MEY If PLUASS THE CoUnte 


Counsel for Appellee is trying to confuse this Henerenle 
Court by wrongly stating the fects of this case. : 
Counsel steten in his emuntercrtatensnt of the ease, ot wigs 
tuo (2), thate 


Ssppelisnt ageln pected tend on September 8, 1900." 


That statenent is net true. ——EE 
daly ©, 1900. The following is the true statenent ef this ease, 


teken from the Deeket proceedings: 


daly 29, 1960, Appellent arrested by Federal Officers. 

duly D, 3960, Appellent srraigned, Bail eet end sppellent released 

en pond. 

duly 20, 1980, Appelient arrested by State Officers, fer sme crimes 
Septenber 8, 1960, Federal Indictment filed. 

September 8, 1960, Bond filed im Court. (Tye sme bond ef July 20, 

1900) 

Septenber 15, 1900, Sendenen Wa ter R. Fleming, surrenders sppellent 
in open court end requested the bend to be exernerated which wes done 
im epen court. 


@ppellext contends when his dondemen surrendered him in 
epén court end moved that the bond be exonerated, which was deme 
granted by the Court, ever the odjections ef sppellent*s Court 
appointed atterney, the appellent was then (eptember 15, 1960) being 
held in custody for went ef bail set for the effense under which sen=- 


tenee wae later (Jmuary 18, 1961) imposed. 


Sees Trenescript ef preceedines hed in U. S. District Court for the 
Northern District ef Orleheme, on the 15th day ef Septenber, 
1900. The Henerehle Judge Sawege. Case Husber 15567. 


Appellant wes never again eble te make bail en either the 
Pederel er State offense, after the Court exonerated the bend. On the 
pendenen*s oun motion of September 15, 1960, thet seemed to ceuse the 
ether bondemen to be afraid te sign appelient’s bend. 


pricen tere under 18, U.S.Co, Seotion 3668, for the tine he was in 
custody betucen Septenber 15, 1960 end Jenuery 18, 196. On the § 
ground thet egpellant was being held during thet perded becouse he 
woo wnshie to make bail on either the Foderel. or State Ghargte 


18, Us Cop Seation S568 provides as follewe--—-in parts : 


“thet the Atterney Genera shell give my suth poren credit to 
word service of his contense for my days spent in custody, price 
te the imposition of ventence by the seateusing court far wnt of 
the stetute requires the imposition ef 0 minimm mendstery sen- 
tenee.” 


The coction under whish eppellent wes sentenced, 26, US<Cee 
Section ¢724(b) carries « minimm mendatery sentence. Owunsel fer the 
appellee concedes thet appellant's sentence conse within the scope of 
Litle 18, US Co, Section 3568. : 


SUMMARY OF ARGUMENT 


Appellont wes held im custedy fren Septenbor 15, 1900 until 
Jeunary 18, 1961 before sextence was imposed. ! 


Aypelieat wes unable to uke either the Federal or State 
bond during this peried. Therefore, be wee being held for wat of 
bail eet for the offense under which sentence wes impesed end eppellant 
did receive a mintmus mendstery sextense. Accordingly, oppal lest 1s 
Legally entities to credit oa his prion tern for the tine be wes in 
custody betwecn September 15, 1900 end Ju vary 18, 19636 


WESERFORE, it is respectfully sutmitted thet the District 
Court should be reversed a ¢ it should be ordered that appellant be 
credited with the peried of time botwcen September 15, 1960 thru end. 
Snelusive of Jmuary 18, 1961. 
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1964. 
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July 7, 1955 to Administer Caths (18 U.S.Ge 


4004). 
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Counsel for Appellee is trying to confess this lenerenle 
Court ay wrengly stetiag the fects ef this case. : 
Counsel steter in Ais evuntersstetenent sf the ease, ot page 
wwe (2), theve | 
“Aypellont eget posted vend on September 8, 1900." 


Thst statement is net tres. Appellant posted bend caly ouse, on 
duly B, 190. The Sellouing te the trae statues of this onsc, 


texem fren the Lecket proseedings + 


daly 29, 1960, *ppelient errected by Federal Orsicerse 

duly B, 1900, Appelleat srreigned, Basl set end eppellent released 
on vende 

duly 20, 1980, Appehlent errested by =tate Ofticers, 

Septeaber 8 1900, Federal Indictment siied. 


September 8 1960, fond filed in Courte (Spe seme bond of July 20, 


1980} 
September 15, 1960, Sondemen Ha tor Ro Fleming, surrendere sppellent 
4m open court end requested the bent to be exernereted which was cone 


im epen court. 


Sppellant centende when hie sondemen eurrendered bia in 
opdn court end xeved that the bend be exsaersted, which wes deen 
gremted by the Court, ever the evjections ef sppellent's Court 
eppeinted stterney, the appellest wae then Geptenbder 1s, 1960) bving 
hela in custody fer went of dail set fer the offense under mich sen- 
tenes wae ister (cSenvery 16, 1961) imposed. 
fesse Treaseript ef procecdinzs ned in U. 5. District Court for the 

Herthere Tistrict of Cklabems, on the lith day of i eptenber, 


3960. The Kenershle <udge Savege. ‘ess Imber 15587. 


Appellent wee never again able te make beil on either the 
Federel or State efrense, efter the Court cxocerstsd the bend. Gm the 
bendezen‘s en motion of Septenber 15, 1960, that evened te esuse the 
ether bondsmen to be afraid te sign eppelient’s tend. 


Appellee contents that he is extitled to credit ou his 
pricen term under 18, U.!.Ca, Seetion 3668, for the tine he wes in 
castady betuven Zeptenber 1b, 1900 and Jenuery 28, 1961. On the § 
ground thet appellant wae being belé during that peréed teense ne 
wes unsoie te moke veil on either the Federal or tate Gaerge. 


18, Veale, Section 5668 provides se fellows-ooim varts — 


"that the Attorney Senera, chal} give my sueh pereen credit te 
RR A en a ee 
we the impenition ef reatence by the sentencing court for wat of 
veil set fer the effeare wader which setence wee inyeced where 
the ststute requires the imposition of s ainimum nenéstery sem- 
tenes.” ! 

The section under whieh «ppellent wac sentenced, 26, Voi Key 
Section 6724(b) carries © minimm mendetery sentence. Counse] fer the 
sppeilee concedes thet appellmt's eentence comes within the scope of 
Title 18, UseCo, Seotion 3568. : 


ETMUARY Gb AACUMIMT 


Appellent wes held in custody from Septenber 16, 1900 until 
senuery 18, 1961 before sentence wis imposed. 


agpellent woe unsbie to make either the Federal or tate 
wond curing this peried. Therefore, he was being beld tor went ef 
desl ect cor the offense under which ecatense was imposed sud eppelient 
41d reccive s miniaue mandetery seutence. Accordingly, Sppelleut is 
legally extitied to credit on his prion tern for the tine he wes in 
custody between ieptendar 15, 1960 snd 4m usry 15, 1962. 
() see 


Cuncey Lun 


WENO, it is reepestcully gubmitted thet whe Dixtrict 
Court saculd be reversed = ¢ it mould de ordered thet appelisnt be 
September 16, 1900 thru and 


erecited with the period of time butween 


gnelusive of dmusry 18, 1961. 
tes poctiuily summitted, 


Parole Otficer: futhoristd by the Act of 
July 7, 1955 to édministes Caths (18 U.S.Ge 
4004). 


